airways.  The preponderant evidence clearly established that
in failing to train its section foreman in the methods and
practices for abating a venturi effect on a return airway
top management at the Nelms #2 was highly negligent.

Gravity

The operator claims the inspector's evaluation of the
violation as non-S&S and the gravity as "unlikely" as of the
time it was discovered, 1015 hours, is conclusive of the
fact that the violation was not serious, indeed was harm-
less, and any penalty in excess of $20 unwarranted.

This, of course, is nonsense, but dangerous nonsense
because it finds support in MSHA's practice of treating
violations that do not pose an immediate or imminent danger
as insignificant and insubstantial.  Both inspectors
testified they initially considered the recirculation
condition a non-S&S violation because the concentration of
methane, one to two tenths of one percent, was well within
safe limits.  Both realized, of course, that if normal
mining operations continued, as they did, and the condition
remained unabated, as it did, it could make a significant
and substantial contribution to a mine fire or explosion.
What MSHA's training apparently overlooks is the provision
of the law that makes even a nonserious or seemingly
harmless conditions S&S if, as must be assumed, mining
operations were to continue with the condition ignored or
undiscovered and unabated.

Thus, despite the fact that the citation in question
reflected the inspectors' belief that if unabated the condi-
tion "could reasonably be expected" to result in "permanently
disabling" injuries to the nine miners working on the sec-
tion, the controlling finding, absent the closure order, inso-
far as the penalty assessment was concerned was the erroneous
non-S&S finding.

Many violations, considered in isolation, are not
serious in the sense that they present no immediate or
imminent danger of a permanently disabling or fatal injury.
But that does not mean that, if not detected and abated,
they could not in the course of continued mining operations
"significantly and substantial contribute to the cause and
effect of a mine safety or health hazard." The Commission
has made clear that if a violation is of such a nature as to
create a recognizable health or safety hazard that in the
course of continued mining operations could reasonable be
expected to contribute to a serious injury or fatality it
should be classified as S&S, regardless of the seriousness
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